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In re

JOI"I ItI DAV{D tr'trRRELL,

Board Order Declining Saa Sponre Review and

Adopting Decision
Page I of I

Lawyer (WSBA No.28922)

This matter came before the Disciplinary Board for consideration of saa sponte review

pursuanttoELC 11.3(a). OnAugust Sl,2OlT,theClerkdistributedtheattacheddecisiontothe

Board.

IT IS HEREBY ORIIERED THAT the Board declines sua sponte review and

adopts the Hearing Officer's decisionl.

Dated this ffH, *

I The vote on this rnatter was l4-0. The following Board rnembers voted: Carney, Silverman, Denton,

Louvier, Byerly, Graber, Patleaude, Comelius, Startzel, Andeen, Coltrell, Rawlings, Snrith and Myers.

WAS}IINGTON STATE BAR ASSOCIATION
1325 4n' Avenue, Suite 600
Seattle, WA 98101-2539

(206)72t-8207

tember,20l7.

Disciplinary Board

fit?
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BEITORE T}.IE
DISCIPLINAITY BOARD

OT'T}IE
WASI.IINCiTON S1 ATE i}AI{ ASSOCIAT]ON

.IOHN DAVID fi'EITRELL,

Lawyer (BarNo. 28922).

Proceediris No, I 7#00025

&; ri\Dr\GS cF FAcr.
CONCLUSIONS OF LAW, AND HEARTNC
OFFICER'S RECOMMENDATION

The undersigncd Chief l{earing Ol}icer helcl a defaulr hearing on July 7,2017 uncler

Rule I 0.5 of the Rules for Enforcemerrt oliLaw,ver Conduct (ELC).

FINDINGS OF FACTS AND CONCLUSIONS OF LAW
REC;AITDIIiG CHARGED WOLATIONS

l' 'l'he Formal Complairrt (Ilar File No, 2) charged Respondent John Davicl Fenell

with n-riscr:nduct as set forth therein. A oopy of Bal File No. 2 is attached to this decision.

2. Under ELC 10.6(aX4). the Chief Hearing Ot'licer fincls that each of the flacts set

Iorth irr the Formal Complaint is admitted and estalriishecl.

3' tjnder ELC I0.6(a)(4), the Chicf Hcnring Ofllcer concludes that each of rhe

r,iolations chargecl irt tlte Furmal Clomplaint is aclmittecl.ancl established ns fb]lows:

!-ol-tNT l: Ilv 
.I'ailing to pLqllprly,.ryspo-nci rr: an inquir'), or, Ieque!1 uq{e1 t!9 

,-- DLC,-ud iry failing to cdniptl' wiih a r6liesr:foi rearai: nai6onci-ent violaied
RIIC 8.a(/) (by violarins ELC 5.3(f) and ELC s.3(e)).

\f A SI.I]NO'I'ON $1 A1}: I'AR AIiSOCJIA11ON
1325 ,l'h A.venue. $iuitc (i00
Scatrle, WA 9St01,25.1,

{,20b) ?2i-s207

TINDINGS OT [T,ACI"
C0NCLIjSI0NS OF l.AW" r\Nl)
il[rARrN0 ()]'FlCHl{'S Rl.iCOlu14ttN DAT'ION
Pagc I
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clouNT 2: By failing to deposit and horcr client funds in a trust &ccount,
I{e.sponrient violated RPC I .l SA('c). 

...

COLINT 3: 13y knorvinglv converting clienr funds to his own use. including the
proceecls fiom the sale o1'Bf)'s marital lrome, and by rvrongf'ull1, obtainirig or
exetting unauthorized control over the funds of another witir intent to clefrive
hirrr or her of such furrds, Responclenr violated l{pc l.l5A(b), Rpc e.4(b) 1by
committing the q:ime of thefr as defined in RCW 9A.56.020). and Rpc g,4(c).

COUNI' 4: By making clisbursentents fi'om trust that exceeded the l'uncls on
deposit {ior the persons on rvhose behalf the clisbursements were made, and by
usi.ng the fi:nds ol'a clicr"rt on behalf of someone else, Ilespondent violared Rpc
r. r5A(hx8)

COUNT 5: By rvithdrawing earned l'ees lirorn trust r.vithout giving reasonable
notice to the client through a billing statenllent or other clocument. Respondeut
violated RPC l. I 5A(hX3).

couNT 6: By clisbursing client f'unds witlrout pr.ornptly pruviding a written
accoutrtirlg to the client whose firnds he disbursed, Responclent violatecl RpC
1.15A(e).

C.01INT-7: l3y failing to tttaintain cotnplete trust aceount recorcls, Respondent
violated RPC: I .l 5A(hX2) ar.rd RpC I , t 58.

COUNI 8: By failing to reconcile his fi'Lrst accounl rccords as often as bank
s[atements ]vere generated or at least quarterly, Responclent violated RPC
1.1sA(h)(6)

couNT 9: By making rvithcfuawals from a trust accouni to cash ancl not to a
named payec, Respoadenr violated RpC l.l5A(hX5).

ADMISSION OF ADDITIONAL EWDENC'E

4. Under ELC 10.6(b)(3), the f)eclarafion of Ser:rior Aucljtor Cherl M. I{euett. to

rT'hich is attached her Pinal ALrdit Report, is admitteclinto evidence.

FINDINGS OT FACTS AND CONCLUSIONS OIi LAW
ITT,GAITDI NG RtrCOMMENDEI} SANCTION

5, 'llhe fbllor.ving sraild&rds of the American

Imposinu L-awver SanctionS ("ABA Sftpdarcls',) (1991

erppll,,in this case,

6. ABA Stturdarcls srd. 7.0 applies to
FtNDtNGS 0t; t'Ac'l'.
C:ONC:1"LlSlOh\S 0F l.AW. ANt)
I I [r.,\ tt I N 0 111,rp1 6: [ft' 5 R. Efi )il.l tr.l li N Di|t" I ON
l'age 3

Bar Asbociation's

.i-

ed. & F'cb. 1992 Supp.)

duties,owed as a profes"sional, including the
\VAS}.IINGI'ON S'I Al'H I}AR ASSOC]A'|ION

1325 4th Avsnuc, Sui(c 600
Seattle. Btr\ 9lll0l-2539

(706) 127-82n7

. talrdards ftrl

pr esrmrptivel;v
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duties imposecl by liLC 5.3(f), ELC 5.3(g) and itPC 8.4(i), and to the violation char.ged in Comt

I. 
i i'

7, In repeatedly thiling to ooniply rvith requests lor records lelating to his hanclling o.f

clienr fimcis. I{esponrlent actecl knowingly and causecl injury to a client, the pu6lic. an4 the legal

system.

is suspension under ABA Stanclardq stcl. 7.2.

failrrle to preserve client .property and to the

violation chargeclin Count 3.

10. Respondent knowingly conveftetl client property ancl causeci injury or potential

injruy to clients,

I I' lhe presutrptive sanction llor Count 3 is clisbarment uncler ABA Standards std.

4,1t,

l?. ABA Standards std.4,l also applies to the violations charged in Count Z ald

Counts 4-9.

13. With respect to the violations of RPC 1.15A and 1.158 chargecl in Counr Z and

Cottttts 4-9, Responclent knew or should have knorvn that he was dealing improperly with client

propertv, and he causecl injury or porerrtial injury to clients.

14. 'lhe ;rrestrrt;rlive satrction Ibr Count 2 alcl Cor-urts 4-9 is stspension under ABA

Slanclarcls std, 4.12.

:.
15. The follor.ving aggravating factors set Ibrth in Section 9,22 of. the AtsA Stanclarcls

npply in this r:ase:

.:
(c) a pattern of mi$conduct;
(d) multiple oflbnses:
(i)"=' siibsiantial'iiperiericb in the fractice o1 lari,

1999).

{t. 'Ihe presumptive sanction lbr Ctount I

9, ABA Standards srd. 4.1 applies to the

ljlNDlNos olj l"'.{c'l'.
CONC:I-IISIONS OF I.A\\,1. Z\NI)
l.l I A I{ t N c OrF I C'l)it' s tui c()i\,t ;!, L:ND 41 t 0N
l)agc 3

(adni{rted to piactice iir
l

WASII INC1 ON S:l'.41I: flAR ASSOC:I:\]'tON
I 3 15 4'h Avenue. Suitc 600
Scauls, lVA 98 l0l .2-s39

{.24$ 727-8207
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16, It is arr additional aggravating lactor that Responclent fiiriled to file an answer to the
l

mitigating

Ferell be

Formal Cornplaint as recluired by ELC J 0.5(a),

1.7. T'he ibllorving mirigating factor

applies ro this case:

18.

t-actors, the

disban:ed.

sert ;lbrth in Section 9.iZ ol. the ABA Sta:rlarcls

(a) absence of a prior clisciplinar.v- recu"d.

RIICOMMTTNDATION

Based on the ABA standards ancl the nppricabre Bggravaring and

chief Heari,g officer recon,nends that Resp'n.clent John David

DATED tlrir TL day of Jul-v.20t7.

CEFTIFICATF OF SEgI'ICF

I corriry rhar r narsprr a cooy o{ ,n"ffi, &)qWlWWtilM''
ttt
t0

nary Eoard

l]lNl)l N(iS Olj i,r\C'I.
('ON Ct.L! Sl0r"*S (Jl: l,r\ \1j. :\)tl)
1"1 tiA RlNri OI:'FlCUlt'S tiliColvlt\4lt:r*DA.t.t()N
['agc 4
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wASl llNfi'l0N 51A I'E llz\tt ASSOCTA r.tON
1325 ;l!h Avenuc. Suitc 6(lt)
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H. Horne,
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DISCFLINARY BOARD
OF TFIE

WASHINGTON STATE BAR ASSOCIAI'ION

Proceeding No. l7#00025

FORMALCOMPLATNT

Und.er Rule 10.3 of the Rules for Enforcement of Lawyer Conduc (ELC), the Office of

Disciplinary Counsel (ODC) of the washington State Bar Association charges the above-named

larvyer with acts of misconcluct uncler the Rules of Professional Conduct (RPC; as set forth

below.

l. Respondent John

Washington on June 10, 1999.

ADMISSTON TO PRACTICE 
.

David Ferrell was admitted to tlre practice of law in tlre Srate of

2. Since May 19, 2015, Respondent has ,been susper:ded flom the practice of law

'lfuiting to cooperate with a grievance invcstigatitln.
.;

FACIIS REGARDING COUNT I (Faiture to Coo{eratc)
: i,....

3. In Novernber 2Ot+, OOC openect a grievance against Refponaent in the naure of

Fornral Complaint
Page I

oFI,lcE ori otsctrilxnRy couNsliL
wAsHrNc'roN sreiu geR AssoclATloN

I 325 4th Avenue, Suite 600
Se&ttle, WA 981011539

(206) 727 -8207

JOIIN DAVID FIRRELL,

Lawyer (BarNo. 28922),

ilW
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tJDC based on the records, infbnnation, and deposition testimony receivecl in the investigation

of a different grievance. TIre records, infomration, ancl cteposition testimony indicared that

Respondent had faiied to saftguard client property in accoldance wi0: Rpc l.15A.

4. on Novembe r 19,2014,oDC sent Respondenr , ,"0,.,"r, under ELC 5.3 for ceftain

records relevant to the ODC grievance under investigation.

5. Respondent receivec'l the request but failed to responcl.

6. On January 14, 2015, ODC sent Respondent a notice under ELC 5.3(h) infonning

him (a) that he must provide the requested documents within ten days, and (b) that failing to

cooperate rnight subject hirn to interim suspension.

1. Respondent receiyed the notice but failed to respond.

8. On March l3, 2015, ODC served and filed a Petition for Interim Suspensiou under

ELC 7.2(a)(3) based on Respondent's failure to respond to the November t9, 2014 request and

the January l4,2Ol5 notice.

9. On March 16,2015, ODC issued a subpoena to KeyBank requcsting records for

Respondent's trust account and operating account.

10. Or: March 19, 2015, the Supreme Court issued an Order to Show Cause and

schedulecl a hearing on May 14,2015.

ll, On March 26,2A$, the Order to Show Curr, ,iou personally served on

Respondent. ;

12. On April 3, 3015, ODC received the records requested fiom lftyBank,
:i

13. An audit gould not be cornpleted based on the record$ obtained frorn Ke1,Bank,

11.
because the records requested but not received from Respoudent wi:re necegsa5y to deteunine

whose funds were deposited into ancl disbursed frorn his accouniso ani whether the deposits and
''l

1

Fornul Complairrl . ..

Page 2 .

lj
t.

oFrtcE oF DISCIPLIN.{RY coul'-slil
wnsHrNcroN s{are saR AssoclArroN

132-5 4tlr Avcnuc, Suitc 600
Scattle. WA 98101-2539

eo:q72't-gza't
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disbursements were in accordance with the IIPC. :

14. On Aprtl 30,2015, Responclent filecl arr Answer to the Order to Show Cause in

wlrich he $tated that he was '\:ow in the process of collecting [his] records. "

15. On May I9.2015, the Sttpreme Court suspended Respondent from the practice of

law pending his conrpliance with ODC's November 19, 2014 request.

16. After the Supreme Court issuecl its May 19,2015 suspension order, ODC made

additional efforts to secure Respondent's cooperation in obtaining the records requesLed.

17. Belween iune 2015 and September, 2015, an ODC investigator contacted

Respondent &t least eight times.

18. On July 28,2015, Respondent told thc investigator that he was "planning to get

you ,ny check register by today and more documents by the end of the rveek."

19. On August 12,2015, Respondent totd the investigator that he rvas "still working on

the records coliection."

?0. Until February I9, 20i6, Respondent provided none of the records ODC requested.

21, On February i9, 2016, Respondent frnally provided some, but not all, of the

records ODC requested.

22. In response to additional requests, Respondent nmvid3d additional records and

information between March 20l6 and September 2016.

COUNT l
23. By failing to promptly respond to an inquiry or request.under the ELC, and/or by

esponclent violated nfb A.q4 (by violating ELC

5.3(f; anrl/or ELC 5,3(g)). jl

f;
!
i:l : '

I

Formal Complaint
Page 3

oFFICE O]; DISqPL'INAIn', COUNSEL
WASI II NOTOn* STATE BAR ASSOCIIA'IION

I ]25 4th Avcnue, $uitc 600
Seaulc, WA 98101-2539

Qafi 't21'g2n'



I

2

3

4

5

6

7

8

9

l0

1I

l2

13

14

l5

l6

17

l8

l9

20

21

"))

23

FACTS REGARDII,{6 COUn"TS 2-9 (Sailure to Safeguard Client Funris)

24. ln Janunry 20!7, onthe basis of the recorcls and infonnation llespondent belatedly

proviclect, together rvitlr the recr:rds obtained tiom KeyBank via subpoena, the ODC Senior

Auclitor cornpleted an audit of two accounts: Respondent's KeyBank trust account ending in

8540, and Respondent's KeyBank operating account.ending in 8334.

25. Tire period of review for the tnrst account was April 22', 2013, rvhen the account

was opened, through April 10, 2015, wlren it was closed.

26. The pertod of review for the operating account was June 15,2012, when the

account was opened, througlr Septelnber 30, 2014.

2'7. The ODC Senior Auditor's 290-page Final Auclit Report, detailing the allegations

set forti: below, was sent to Respondent on January 24,2017,

Fallure to Deposit and Hold Cllent Funds in a Trust Account

28. During the audit period, Respondent regularly deposited client funds into his

operating account before he opened a trust account, Usually those funds were legal fees and

expenscs paid in advarce.

29. Even after he opened a trust account in April 2013, Respondent continued to

deposit client funds into his operating account, particular.ly when the accouut was overdrawn,

30. Between April22,20l3, when he opened lris trust account, and August 30,2014,

Respondent deposited into his operating account over $28,000 irr iegal fees and expenses paid in

advance. 
.

i

31. During tlie audit period, both before ancl after he {opened .a'trust accounl,

:t
Respondent krowingly misappropriated client funds to lris ou,n ,., uiiOlor wrourfully ;btained

Iornral Cornplaint
Pagc 4

OFF1CE OF DISCff}LINA,RY COUNSEL
WASHINGTON STITE BAR ASSOCIATIO}I

1325 4th Avenue, Suile 600
Scattls, WA 98101.2539

(206) 127 -8207



, 
il 
* exerred unauthorized control over thc runcls of another wittr intent m cleprive him or her of 

I

z llsuclr l'unas. I

, 
ll 

32. Usually these tunds rvere legal fees paid in advance that Respondent spent brfb* 
|

a 
ll 

earnine. Respondent eventually earned some of these advance fees, but he also spent advance 
I

, 
ll 
*., that he,ever earned 

I

,ll 33. on or about December 27,2013, Respondent deposited into his tnrst u..ounrl

z 
lf 

Ss r,oez in client flrnds from the sale of a marital home on behalf of clienl BD. 
I

* 
ll 

34. On or about March zl,z}ll,Respondent disburscd the full amounr to BD. 
I, 

ll 
35, In the interval, Respondent disbursed at least $16,677 of BD's funcls to hirnself and 

I

l0 
ll 

to other clients to whom Respondent owed refrrnds for unearned advance fees he naa aheady 
I

r r ll,p"o,. I

,, ll 36. Respondent was only able to disburse BD's funds to BD after borowing $12,?9i I

r: 
llrr"* 

fhmitymembers. 
I

,- 
ll 

Disbursements Exceeding Funds on Deposit 
I

15 Il 37, During the audit period, Respondent ciisbursecl funris frorn his trust u""ount oo 
I

I
r o 

| | 
rr"f,rrr 

"f 
clients r.vho harl no funds on deposit. 

I

,, ll 
38. In many cases, the funcls disbursed frorn trust were refunds to clients *f,or*l

r a ll uavan". fees Respondent had deposited into his operating account and spenr bcfore ttrey were I

r q ll .u*.0, I

;; 
ll 

,, In all these cases, inclu<ling the case of client BD dCIcribed above, n.rnonarn,l

Zt lidisUursed the funrls of one client on behalf of another. - I,l
,, 

ll 
, WitrrOrawal of Earned lfecs without rrrotlce 

I

ll'..r''l
Formal Comploint C)FFICE OF DISCIT LINARY COUNSEL
Page 5 wASHTNGToN$#tikcrArroN

Q96)721'8747
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giving reasonable notice to the client through a billing statemont or other document,

41. Respondent's bitling stat€ments were often dated long after the fees for which he

billed had already been withdrawn and spent. 
,l

Failure to Provide a Written Accounting

42. During the audit period, Ilesponclent regularly clisbursed client funrls without

providing a rvritten accounting to the client whose funcls he disbursed.

43. Sometimes the disbursements were to Respondent himself, and sometimes they

were to a client other that the one whose funcls he disbursed.

allure to Maintain Complete Records

44. During rhe audit period, Respondent failed to maintair: a checkbook register

including entries for all receipts, disbursements, aud transfers, and sontaining the information

required under L l 5B(a)(i).

45. Respondent's check register had no running balance, ii ornitted many transactions

altogether, and, for those transactions that were recorded, it ornitted much of the infonnation

required under RPC 1.158(a)(1)(i)-1. 158(a)( l)(v).

46. Respondent failed to maintain client ledger records.

47, Respondent failcd to maintain bank statements, copies of deposit slips, and/or

48. Respondent failed to maintain copies of trust account bank and client ledger

reconciliations.

Failure to lleconcile Trust Account Records

49. During the audit periotl, Respondent tailecl lo reconcil
",i

often as bank stateinents were generatcd or at least quarterly.

sih

!:
,;

:'

is trust accoUtlt records as

-, : ._.. .. ,...

Fornnl Conrplaint
Page 6

l:'
OfftcE oF DrsprPl-lNA,RY couNSF.L

WASHINGTON STNTE BAR ASSOCI,AT'ION
I 325 4th Avenue, Suite 60Cl

Scattle; WA 98l0l-2539
(206)127-8207
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statement balance, bccause the check register had no running balance, and it omitrecl rnany

transactions.

51 . Respondent coultl not have reconciled ttre check re gister balance to the cornbined

total ofclient ledger rrcolds, because Respondent failed to rr:aintain client ledger records,

Withdrawals Made to Cash

52. On or: about August 30, 2014, Respondent issued check #1016 for $1,166 from his

trust account payable to 'lqasfi" with a notation that the check rvas related to client RG.

53. T'he check caused RG's trust account balance to become negative <$1,034>.

COUNT 2

54. By failing to deposit and hold client ftrnds in a trust account, Respondent violated

RPC l.lsA(c).

COUNT 3

55. By knowingly,converting client funds to his own use, including the procceds from

the sale of BD's marital home, and/or by wrongfully obtaining or sxerting unauthorized conirol

over the funds of another with intent to deprive hinr or her of such funds, Respondent violated

RPC 1.15A(b), RPC 8.aft) fty committing the crime of theft as defined in RCW 9A.56.020),

andlor RPC 8.4(c).

COUNT 4

56. By 'rnaking disbursements from trust that exceeded the. fi.rnds on deposit for the

:t

persons on whose behatf the disbursements were made, anr.i/or by using the funds of a client on

behalfollsomeonee[se,Respr:ndentvio1atedR}Ct.l5A(hXs).i.....
; .l:.. ..

i:

t'ormal Compllint
Page ?

-:. i: i. ::l:!':.. -::.,,::.i 1 . l:.

1. .

oF}:tc€ o!: DrscPLlNaRY couNsF.L ,

IVAS}II NGTON STATE BAR ASSOCIATION
I 325 4th Avenue, Suite 600
seaulc, wA 98101-2539

Q$$727-8201
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COUNTS i

57. By withdrawing earned fees from trust without giving rea.sonable notice to lhe

client through a billing statement or other documlut, ltespondent violated R.PC I.l5A0rX3).

COUNT 6

58. By disbursing client lirnds without promptly providing a rvritten accounting to the

client whose funds he disbursed, Respondent vioiated RPC I .lSA(e).

COUNT 7

59. By failing to mainiain cornplete trust account ,erordr, Respondent violated RPC

l.l5A(hX2) and/or RPC l.l58.

COUNT 8

60. By failing to reconcile his trust account records as often as bank statements were

generated or at least quarterly, Respondent violated RPC 1,15A(hX6).

COUNT 9

61, By rnaking withdrawals from a lrust aocount to cash and/or not to a named payee,

Respondent violated RPC Ll5A(hX5).

THEREFORE, Disciplinary Counsel rcquests that a hearing be held under the Rules for

Enforcement of Larvyer Conduct. Possible dispositions include disciplinary action, probation,

restitution, and assessment ofthe costs and expenses ofthese ploceedings.

Dated this 2l'r.day of April,2017;

/,d fr
Scott C, Busby, BarlNo. 17522
Seliior Disciplinary Couriiel . 

':

oFHCE OF DISCIPLINARY, COUNSEL
WASHINGTON STATE BAR ASSOCIATION

1325 4th Avenue, Suite fi00
Seattle, WA 98101-2539

(206)'.127-820?
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