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WAS}.IINGTON STATE BAR ASSOCIATION

Proceeding No. | 3l*00002

STIPUI-ATION TO SUSPENSION

l,lnder Rule 9. I of the Rules for Enfclrccment of Lawyer Conduct (ELC), the following

Stipulation to Suspension is entered into by the Washinglon State Bar Association (Associa-

tion), through disciplinary counsel Randy Beitel, and Respondent lawyer Michael J. Davis, pro

se.

Respondent understands that he is entitled under the ELC to a hearing, to present exhib-

its and witnesses on his behall and to have a hearing offrcer determine the facts, misconduct

and sanction in this case. Respondent fi.rrther understands that he is entitled under the ELC to

appeal the outcome of a hearing to the Disciplinary Board, and, in certain cases, the Suprente

Cour-t. Respondent further understands that a hearing and appeal could result in an outcome

more t'avorable or less favorable to him. Respondent chooses to resolve this proceeding now by

entering into the l'ollowing stipulation to facts, misconduct and sanction to avoid the risk, time,

and expense attendant to further proceedings
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I. ADMTSSION TO PRACTICtr

L Responderrt was adrnitted to practice law in the State of Washingtot't olt June l l,

I q96

11. STIPULATED FACTS

2. On September 1,2009, the Disciplinary Board entered an order approving Re-

spondent's stipulation to two reprimands in Proceeding No. 09#00042. As provided by the

stipulation, the Disciplinary Board also ordered Respondent placed on a period of probation un-

der F.I",C 13.8 from September l, ?009 to September l, 201 l.

Fuilure to Timely Suhnit Recorcls.for Review.

3. As a term of the probation, Respondent was required to fully cooperate with re-

eraminations of his trust account records by subrnitting his trust account records to the WSBA

auditor at six-months intervals.

4, Respondent was required to subnrit his trust accoullt records forthe first six-month

period of probatiorr, {ionr September l, 2009 through February 28, ?010, to the WSBA auditor

by lr{arch 3I, 2010. Respondent did not surbmit to the WSBA auditor his trust account records

fcrr the September l,2009 through February 28,2A10 period until on or about June 9, 2010.

5. Respondent was required to submit his trust account records tbr the second six-

month period of probation, from N{arch l, 2010 through August 3 l, 2010, to the WSBA auditor

by September 30, 2010. Respondent did not submit to the WSBA auditor his trust account rec-

ords for the March I, 2010 through August 31, 2010 period until on or about October 5, 201 1.

6. Respondent was required to submit his trust account records for the third six-month

period of probation, from September 1,20l0through February ?8,2011, tothe WSBA auditor

by Mtarch 31, 201 I . Respondent did not submit to the WSBA auditor his trust account records
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lor the September l, 2010 through February 28, 201 I period until on or about October 5, 201 l.

7. Respondent was required to submit his trust account records for the final six-month

period of probation, from March 1, ?0ll through August 30,2011, to the WSBA auditorby

September 30, 2011. Respondent did not submit to the WSBA auditor his trust account records

for the March l,2011 through July 3l,20ll pedod until on or about October 5.2011. Re-

spondent clid not submit to ths WSBA auditor his trust account records for the month of August'

201 I, until on or about January 14,?012.

F'uilure to Maintuin Adequote Reconls.

8. As a term of his probation, during the period of September l,2009 to Septernber I'

201I, Respondent was requirecl to maintain, on a contemporaneous basis, a trust account check

register ancl client ledgers shorving all deposits and disbursements, identified by client'

9. From September l, 2009 to July 2011, Respondent did not maintain on a contempo-

raneous basis a trust account check register ancl client ledgers shorving all deposits and dis-

bursentents" identified by client.

10. During the period of September l, ?009 to September 1,2011, Respondent made

disbursements {iom his trust account totaling $4,725.45 without identi$ing in any trust account

records the client on whose belralf the disbursentents were made.

Fuilure tu Timely Remove Earnetl Fees FromTrust Account.

ll. As a term of his probation, during the period of September 1, ?009 to September 1,

201 l, Respondent was required to t'ully comply with RPC t . I 5A and RPC i . 158. This included

RpC I .l5A(hX I ) requiring Respondent to remove from his trust account funds belonging to Re-

spondent at the earliest reasonable time.

12. During the period of September 1, 2009 to September t, 20l l, Respondent failed to
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remove fiom his trust account his earned fees at the earliest reasonable time. As of the August

3 l, 201 I end of the probation period, Respondent was holding in excess of $60,000 in his trust

account that had been placed in trust more than a year prior to that point, a substantial portion of

which were earned fbes.

Failure to ldentify Ownership of Funds in Trust Account.

13. As a term of his probation, Respondent was required to review the ownership of all

funds on deposit in his trust account as of September 1, 2009, and by rro later than February 28,

2010, was required to have disbursed those funds of which the ownership could be identified,

and to have disposed of any funds whose ownership could not be indentilied under the proce-

dures of the Uniform Unclaimed Properties Act, RCW 63.29,

14. As of September l, 2009, Respondent's trust account included $2,110.67 of which

the ownership had not been identified. As of the September l" 20ll end of the probation peri-

od, those same $2,110.67 of unidentified tirnds still remained in Respondent's account. Re-

spondent neither identified the ownership of those firnds nor disposed of the funds under RCW

63.29 during the September 1, ?009 through September 1, 201 I probation period.

Fnilure to Pay or Deliver Client/Third Purty Funds.

15. As a term of his probation, during the period of September 1,?0A9 to Septenber l,

?0l l, Respondent was required to fully comply with RPC l, l5A and RPC 1.158. This included

RPC 1 .l5A(f) requiring that Respondent promptly pay or deliver to the client or third person the

funds to which the client or third person is entitled,

16. Checks drawn on Respondent's trust account totaling $720.47 have been outstand-

ing since October 7 , 2010. Respondent has made no attempt to contact the payees to determine

whether the checks should be reissued. or whether the funds should be treatecl as unclaimed
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propefty under RCW 63.29.

F'uilure to Perform Monthly Reconciliutions.

17. As a term of his probation, during the period of September l, 2009, to September 1,

2011. Respondent was required on a contemporaneous monthly basis to reconcile his tnrst ac-

count check register to the bank statement, and to tlien reconcile the reconciled bank balance to

the sum of the client ledgers. Respondent prepared no monthly reconciliations prior to July

201 1.

III. STIPUI,ATION TO NTTSCONDI}CT

)8. By fbiling to make his trust account records available for review by the WSBA au-

ditor as required by the terms of his probation. Respondent violated RPC 8.4(l) bv violating

ELC 13.8(b) and ELC 1 5.

19. By failing to maintain a trust account check register on a contemporaneous basis

showing all deposits and disbursements identified by client, as required by the terms of his pro-

bation, Respondent violated RPC 8.4(l) by violating ELC 13.8(h) and ELC 1.5, and/or violated

RPC 1.15A(hX2) by violating RPC l lsB(aXl).

20. By failing to maintain trust account client ledgers on a contemporaneous basis show-

ing all deposits and disbursements, as required by the terms of his probation, Respondent violat-

ed RPC 8.a(l) by violating ELC 13.8(b) and ELC 1.5, and/or violated RPC l. l5A(hX2) by vio-

lating RPC l. l5B(a)(2).

21.I3y fuiling to remove his own frrnds from this trust account at the earliest reasonable

time, as required by the terms of his probation, Respondent violated RPC 8.4(l) by violating

ELC 13.8(b) and ELC L5, and/or violated RPC l.lsA(hX lXii).
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?7.8y failing to identify the ownership of all funds in his trust account and disburse

those funds that could be identified by client and dispose of unidentified funds in his trust ac-

count under RCW 63.29, as required by the terms of his probation, Respondent violated RPC

8.afl) by violating ELC 13.8(b) and ELC 1.5, ancl/or violated RPC 1 l5A(f).

23 tsy tailing to take action when checks on his trust account were not presented for

payment, as required by the terms of his probation, Respondent violated RPC 8.4(l) by violating

ELC 1 3.8(t ) and ELC 1 5, and/or violated RPC 1 . 1 5A({)

?4. By failirrg to prepare contemporaneous monthly reconciliations oil his trust account

records, as required by the terms of his probation, Respondent violated RPC 8.4(l) by violating

ELC 13.8(b) and ELC I .5, and/or violated RPC I . I 5A(hX6).

IV. PRIOR DISCIPLINA

25. Respondent received an admonition in 2008 lbr failing to return a client file. Re-

spondent received two reprimands and was placed on probation for two years in 2009 for failing

to comply with his duties as to the his trust account practices and records. Respondent received

a reprimand in 2012 for conduct in 2010 related to lack of'diligence and failure communicate

with a client.

V. APPI,ICATTON OF ABA STANDARDS

?6.T!rc following American Bar Association Standards-for Imposmg..L"a:rrJg.I.Sanctions

(le9l ed. & Feb. lq92 Supp ) apply to this case:

8.0 Prior Discipline Orders
8.1 Disbarment is generally appropriate when a lawyer:

(a) intentionally or knowingly violates the terms of a prior disciplinary order
and such violation causes irtjury or potential injury to a client, the public, the
legal system. or the profession; or
(b) has been suspended for the sanre or similar misconduct, and intentionally
or knowingly engages in further similar acts of misconduct that cause injury
or potential injury to a client, the public, the legal system, or the profbssion.

Stipulation to Discipline
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8.2 Suspension is generally appropriate when a lawyer has been reprimanded tbr
the same or similar misconduct and engages in further similar acts of mis-
conduct that cause injury or potential injury to a client, the public, the legal

system, or the profession,
8.3 Reprimand is generally appropriate when a lawyer:

(a) negligently violates the terms of a prior disciplinary order and such vio-
lation causes injury or potential injury to a client, the public, the legal sys-
tem, or the prolbssion; 0r
(b) has received an admonition tor the same or sirnilar misconduct and en-
gages in further similar acts of misconduct that cause injury or potential in-
jury to a client. the public, the legal system, or the profbssion.

8.4 An admonition is generally not an appropriate sanction when a lawyer vio-
lates the terms of a prior disciplinary order or when a lawyer has engaged in
the sanre or sinrilar misconduct in the past.

27. Respondent was previously reprimanded for the same misconduct that Respondent

f'ailed to correct as ordered to do during the period of probation. There is iniury to the legal svs-

tem and the prclfossion in that the prior probation conditions f'ailed to bring Respondent's corl-

duct up to the standard necessary to properly safeguard client funds. The presumptive sanction

is a suspension under Standard 8.2.

28 The fbllowing aggravating factors apply under ABA Standar-d-r $ 9.22:

(a) prior disciplinary offenses (see paragraph 25 above);

(c) a pattern ot'misconduct;

(d) multiple offenses; and

(i) substantial experience in the practice of law [admitted in 1996].

29. The following mitigating factors apply under ABA "Standafds ti 9 32:

(b) absence of a dishonest or selfish motive;

(c) personal or emotional problems (Respondent was dealing with providing care

for a seriously ill relative during part of the probation period); and

(/) rernorse,

Stipulation lo Disciplinc
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30. It is an additional mitigating factor that Respondent has

at an early stage ofthe proceedings.

3 L Based on the fastors set forth above, the presunrptive

pension should be mitigated to a four-month suspension.

Stipulation to Discipline
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VI. STIPULATED DISCIPLNT

32, The parties stipulate that Respondent will receive a tbur-month suspension.

33. As a condition of reinstatement liom suspension. Respondent shall complete the

following steps to deterrnine whether any funds are owed to clients, third parties or himselfl

o Respondent shall reconstructl his trust account records for the time period of

September l,200q to Septenrber 1, 2011 in compliance with the requirements of RPC l.l5A

and RPC 1.158, using all available client records and financial records to assist in the identifica-

tion of fi.tnds received and disbursed. Respondent shall do so at his own expense. Respondent

shall not be eligible tor a certification of cornpletion of specific conditions of suspension under

F.l,C 13.3(bXl)(B) unless Respondent provides the complete reconstructed trust-account rec-

ords to the Association at least 30 days prior to seeking certification of completion. Respondent

shall promptly provide additional records and infbrmation to the Association if requested to lh-

cilitate the Association's assessment of the completeness and accuracy of the reconstruction.2

' "Reconstruction" invoh'os the preparation. for all funds put into and removed from thc trust account,
of complctc and accurate clicnt ledgcrs. check register- rcconciliations betrveen thc check rcgistcr bal-
anccs and the balanccs of the bank statcments. and recnnciliations botu.ccn the chgck register balances

and the cornbinod total of all the client ledger balances.

: Respondcnt ackno*'ledges and agrecs that if infbrmation in rcconstructed trust account rccords or in
other information or rccords provided ro the Association under paragraph 33 reveals any acts of miscon-
duct not specificalll, idsntifred in this Stipulation. the Associatron maf investigate and/or prosccute such

additional misconduct to the extcnt othcrwise authoriz$cl by thc ELC.
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o The reconstruction may, or may not, reveal that one or more clients lrave not re-

ceived all funds to which they are entitled. If the reconstructed trust-account recc,rds fbr the

tirne period of September l, 2009 to September l, 20ll indicate that any client is owed funds,

then Respondent shall provide each client, in writing, with a complete updated accounting of his

receipt and disbursement of their funds and prornptly disburse to the client or third party any

firnds to which they are entitled. The accounting shall identify the source, date and amount ol'

all funds received, and the recipient, purpose, date and amount of all t'unds disbursed. Respond-

ent shall not be eligible ftrr a certif'rcation of completion of specific conditions of suspension

under ELC 13.3(bXlXB) unless Respondent provides the Association r.vith proof'that he has

done so. and rvith copies of the accountings, and any disbursements of funds at least 30 days

prior to seeking certification of completion.

o Respondent will promptly remove from his trust account any funds identified by

the reconstructed trust account records for the period of September l, 2009 to September 1,

20ll as being his earned fees or reimburrsements for advanced costs, and resolve the statlrs of

any outstanding checks.

r As to the $2,110.67 which is referenced in paragraph 14 above, Respondent will

not be eligible for certification otl completion of specific conditions of suspension under ELC

13.3(bXl)(B) urnless Respondent provides proof that he has either identified the ownership of

the funds and disbursed the funds to the identified owners or has submitted the funds to the

State of Washington under the Uniform lJnclaimed Property Act, RCW 63.79.

34. Reinstatement is to be followed by a two-year period of probation under ELC 13.8

during which there will be periodic reviews of Respondent's trust account practices, with Re-

spondent to comply with the specitic probation terms set forth below:

Stipulntion to Discipline
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(a) Respondent shall carefully revierv and tirlly comply with RPC l.l5Aand RPC l.l58, and

slrall caret'blly revieu,the Association's publication, Managing Client Ttust Accounts: Rules,

Regulations, and Common Sense.

(b) For all client matters, Respondent shall have a written fee agreenrent signed by the client,

which agreements are to be rnaintained for least seven years (see RpC l. l5B(aX3)).

(c) On a semi-annual basis, Respondent shall provide the Association's audit staff with all

trust-account records for the time period which will be reviewed by the Association's audit staff

andlor disciplinary counselfor compliance with the RPC:

M,m1|f;*1.*-0. By no later than the 30th day of the seventh month after Respondent's rein-

statement, Respondent shall provide the trust account re,cords from the date o{'his reinstate-

ment to the end of the sixth full month.

Months 7 - 12. By no later than the 30th day of the thirteenth month aller Respondent's re-

instatement, Respondent shall provide the trust account records from the end of the previ-

ously provided quarter through the end of month twelve.

Mqilhs l"l .1.$". By no later than the 30th day of the nineteenth month after Respondent's

reinstatement, Respondent shall provide the tnrst account records from the end of the previ-

ously provided quarter through the end of month eighteen,

[Aq-il]$_19*":.24. By no later than the 30th day of the twenty-fifth month after Respondent's

reinstatement, Respondent shall provide the trust account records tiom the end o{'the previ-

ously provided quarter through the end of rnonth twenty-fbur.

(d) The trust account records Respondent provides to the Association for each semi-annual re-

view of his trust account will include:

. a complete checkbook register for his trust account covering the period being reviewed;

Stipulation to Disciplinc
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. complete individual client ledger records for any client with funds in Respondent's tntst

account during all or part of the period being revierved, as well as for Respondent's own

funds in the account (if any);

. copies of all trust-account bank statements, deposit slips, and cancelled checks covering

the period being reviewed;

. copies olf all trust account client ledger reconciliations fclr the period being reviewed,

o copies of reconciliations of Respondent's trLrst account check register covering the peri-

od being reviewed, and

o Copies of any and all fee agreements entered into within the time period at issue.

(e) 'fhe Associati<ln's Audit Manager or designee may request additional tinancial or olient rec-

ords if needed to verify Respondent's compliance with RPC l.l5A and/or I .1 58. Within tw€n-

ty days of a request fionr the Association's Audit Manager or designee for additional records

needed to verify Respondent's compliance with RPC l. l5A and/or RPC l. l58, Respondent will

promptly provide the Association's Audit Manager or designee the additional records requested.

(f) Responclent will reimburse the Washington State Bar Association for time spent by the As-

sociation's Audit Manager or designee in reviewing and reporting on Respondent's records tcr

determine his compliance with RPC 1,15A and RPC l.l58, at the rate of'$85 per hour, to the

extent that the time spent to revieu' a given six month's records exceeds three hours. Respond-

ent will make payment within thirty days of each written invoice setting forth the auditor's time

and payntent due.

Vil. COSTS AND EXPENSES

35. tn light of Respondent's rvillingness to resolve this matter by stiptrlation at an early

stage of the proceedings, Respondent shall pay attorney fees and administrative costs of $1,500

Stipulation to Disciplinc
Pagc I I

WASHINCTON S'TATE BAR ASSOCIATION
1325 -["'Avenue. Suilc $00
Scattle, WA 98101-2539

(206)127-82Q1



I

J

4

5

6

8

9

l0

l1

1?

l-t

l4

l5

16

t7

t8

tc)
l/

20

21

22

a/zt+

in accordance with ELC 13.9(i). The Association will seek a money jr.rdgment under ELC

13.9(l) if these costs are not paid within 30 days of approval of this stipulation. Under ELC

13.3(b), reinstatement is conditioned on payment clf these costs.

VIil. VOLUNTARY AGREEMEN'II

36. Respondent states that pri<lr to entering into this Stipulation he had an opportunity to

consult independent legal counsel regarding this Stipulation. that Respondent is entering into

this Stipulation voluntarily, and that no promises or threats have been made by the Association,

nor by any representative thereol, to induce the Respondent to enter into this Stipulation except

as provided hersin.

IX. LIMITATIONS

37. This Stipulation is a compromise agreement intended to resolve this matter in ac-

cordance with the purposes of lawyer discipline while avoiding further proceedings and the ex-

penditure of'additional resources by fhe Respondent and the Association. Both the Respondent

lawyer and the Association acknowledge that the result after further proceedings in this matter

might differ from the result agreed to herein.

38. This Stipulation is not binding upon the Association or the respondent as a statement

of all existing facts relating to the profbssional conduct of the respondent lawyer, and any addi-

tional existing facts may be proven in any subsequent disciplinary proceedings.

39, This Stipulation results fiom the consideration ot'various factors by both parties. in-

cluding the benefits to both by promptly resolving this matter without the time and expense of

hearings, Disciplinary Board appeals, and Supreme Court appeals or petitions fbr review. As

such, approval of this Stipulation will not constitute precedent in determining the appropriate

sanction to be imposed in other cases; but, if approved, this Stipulation will be admissible in

Stipulation to Discipline
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subsequent proceedings against Respondent to the same extent as any other approved Stipula-

tion.

40. Under Disciplinary Board policy, in addition to the Stipulation, the Disciplinary

Board shall have available to it for consideration all documents that the parties agree to submit

to the Disciplinary Board, and all public documents. Under ELC 3.1(b), all docurments that

{brm the record befbre the Board for its review beconte public intbrmation on approval of the

Stipulation by the floard, unless disclosure is restricted by order or rule of law.

41,lf this Stipulation is approved by the Disciplinary Board and Supreme Conrt, it will

be followed by the disciplinary action agreed to in this Stipulation. All notices required in the

Rules for Entbrcement of Lawyer Conduct will be made,

42. If this Stipulation is not approved by the Disciplinary Board and Supreme Court, this

Stipulation will have no force or elfect, and neither it nor the fact of its execution will be admis-

sible as evidence in the pending disciplinary proceeding, in any subsequent disciplinary pro-

ceeding, or in any civil or crirninal action.

WFIEREFORE the undersigned being fully advised, adopt and agree to this Stipulation

to Discipline as set lbrth above.

Da,rtll

-"_rrhi"cAael Q,

Stipulation lo Disciplinc
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Michael J. Davis, Bar No. 25846
Respondent

Randy
Senior

,861No.7177
ciplinary Counsel

Dated: st3/2013

Dated: rle/ ts
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