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BEFORE THE
DISCIPL]ITtt;BOARD

WASHINGTON STATE BAR ASSOCIATION

Notice of Reprimand

Lawyer W. Tracy Codd, WSBA No. 16745, has been ordered Reprimanded by the

following attached documents: Order on Stipulation to Reprimand and Stipulation to

Reprimand.

WASHINGTON STATE BAR ASSOCIATION

Nicole Gustine
Counsel to the Disciplinary Board
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WASHINGTON STATE BAR ASSOCIATION
1325 Fourth Avenue * Suite 600

Seattle, WA 98101-2539
(206) 727-8207
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W. TRACY CODD.

Law'yer (Bar No. 16715).

l

: BEFORI TI.II:
nISCIPLIN;\RY BOAITD

i 0r 1'l'l[
WASI-I I"NCTON $ U P R LI,M E COI.J R'T

FILED
Sep 23,2il9

Disciplinary

Board

Docket # 013

l'r*eeeding No, I 8#000.t7

ORDER ON STII}UT.A1'ION 'I'0
ITEPR,IMANT)

On reviewof the Septcrnber 16,2019 Stipulation to lteprimand and the docutrrenls ol1

l'ile in this nratter.

ll' lS ORDERED thar rhe Septernber 16, 201 I Stipulation to Reprimand is upprov*d.

Ordcr on Stipulation
Pagc I
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OEFTCE OF }ISCIPLEIARY COUNSEL
OF THE WASH1NCTON STATT BAR ASSOCIATION

1325 4'h Avenue, Suite 600
Seattle, WA trBI0l-2539

(2t)€) 727 -82*7

Disciplinary

Bnard

Docket# 04

BEFORE THE
DISCIPLINARY BOARD

OF THE
V,IASHINGTON SUPREME COURT

Proceeding No. 1 8#00047

ODC File No. 16-00994

STiPULATION TO REPRIMAND

Under Rule 9.1 of the Washington Supreme Court's Rules for Enforcement of Lawyer

Conduct {ELC), the follosring Stipulation to Reprimand is entered into by the Otfice of

Disciplinary Counsel (ODC) of the Washington State Bar Association (Association) through

Disciplinary Counsel Benjamin J. Attanasio, Respondent's Counsel Kurt M. Bulmer, and

Respondent lawyer W. Tracy Codd.

Respondent understands that he is entitled under the ELC to a hearirg, to present

e,xhibits and witnesses on his behall and to have a hearing officer determine the facts,

misconduct and sanction in this case. Respondent further understands that he is entitled under

the ELC to appeal the outcome sf a hearing to the Disciplinary Board, and, in cer.:ai* cases, the

Supreme Court. Respondent further understands thaf a hearing and appeal could result in an

outcome more favorable or less favorable to him. Responclent chooses to resolve this

W, TRACY COD},

Lawyer (Bar No. 16745).
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proceeding norv by entering into the following stipulation to facts, misconduct and sanction to

avoid the risk, time, and expense attendant to further proceedings.

I. A}MISSION TO PRACTICE

1. Respondent was admitted to practice law in the State of Washington on June 2,

t987.

II. STTPULATED FACTS
,

2. These matters came to the attention of the Office of Disciplinary Counsel when

Respondent self-reported a rerumed trust account check to ODC,

3. Respondent maintains a Bank of America trust account ending in 2011.

4. On June 9,2016, Respondent rwrote a$5,697.75 check from his trust accountto his

client SH. Respondent states that he advised SH to wait to deposit the check until he told her

she could do so.

5. SH deposited the check the same day.

6. On thatidate, SH had no funds on deposit in Respondent's trust account.

7. On June 1.3,2016, at 3:38 p.m., Respondent. deposited $158,270 into his trust

account on behalf of SH and another client, EH.

8. Of the $158,270 deposit, $8,270 were funds relating to the representation of SH and

$150,0001vere settlement funds relating to the representation of EH.

9. At the time of the deposit, Respondent held funds for one other client in his trust

account.

i0. Respondent states that atter rnaking the deposit, he asked the teller whether the funds

were good and that the teller advised him they were.

11. On June 13, 2016, at3:44 p.m., Respondent disbursed $60,000 from his trust account

OFFICE OT DISCPLINARY COI]NSEL
OF THE WASHINGTON STATE BARASSOCIATION

1j25 4h Avenue, Suite 600
Seattle, \\/A 9tl l0l -2539

{206}}?7-8207

iitrY;'WiseiPrine
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to himself.

12. The $60,000 disbursement was for attorney fees for Respondent's representation of

EH and was to be drawn from the $150,000 in settlement funds.

13. At the time Respondent disbursed the $60,000, the $ 158,270 deposit had not cleared

the banking process and been collected.

14. On June 14, 2A16, the $1 58,27A deposit was posted to Respondent's trust account.

15. On June l5,2ll6,Bark of America put a hold on the deposit.

16. On June 15, 2A16,. Respondent's check for $60,000 was retumed due to an
:

'-Uncollected Funds Hold."

17. SeveraL days later, Respondent first learned of the retumed check when he lvas

nofified by mail.

18. On lune 21,2A16, Respondent reported to ODC that the $60,000 check had beea

returned.

r19. In response to requests from ODC, Respondent provided records for his Bank of

America trust account ending in 2A11 for the period from May 2016 through August 2017 (the

"asdit period").

20. During the audit period, Respondent maintailed his check register aad his client

ledgers in a single document.

21. During the audit period, Respondent's combined check register and client ledger

document did not always contain the name of the payor for each transaction.

22.D*ring the audit period, Respondent's combined check register and client ledger

document did not always state the purpose of each transaction.

23.D*ring the 'audit pe*ad, Respondent's ccmbined check register and client leclger

Stipulation to Discipline
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document did not contain *ny rtnning individu*l client ledger balances.

24.Far 16 days between June 13,2016 and July l,2A16, Respondent's combined check

register and client ledger document did not list a running check register balance after each

transaction, The document listed a running check register balance on other days.

25. During the audit period, although Respondent did reconcile his check register to his

bank statements, Respondent did not perform monthly reconciliations of his check register

balance to the combined total of client ledger balances.

26.The audit showed that during the audit period all clients received the funds they were

entitled to receive.

III. STTPULATION TO MISCONDUCT

27.8y disbursing funds from his trust account to SH when SH had no funds on deposit

in the ffust account, Respondent violated RPC l. tSA(hXB).

28.8y disbursing funds frorn his trust account before the related deposits had cleared the

banking process and been collected, Respondent violated RPC l.t5A(hX7).

29.8y failing to list the payor on all transactions, ideatify the purpose of all

transactions, list a running check register balance betrveea June 13, 2016 and July 1, 2A16,

and/or list any running client ledger balances on his combined check register and client ledger

document, Respondent violated RPC 1.15A(hX2) and RPC 1.158(a).

30. By failing to perforrn monthly reconciliations of his check register balance to the

combined total of client ledger balances, Respondent violated RPC 1.15A(hX2) and RPC

1.15A(lr(6) and RPC 1.1s8(aX8).

IV. TRIOR I}ISCIPLINE

3 1 . Respon &*ntb*s no record, of prior discipline.

OFFICE OF DISCFLINARY COLrNSEL
OF THE WASHINCTON STATE BAR ASSOCIANON

1325 4'h Avcnue. Suite 600
seattle, wA 98101-2539

{2A6\ 727-82fi7
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Y. A??LICATION OF ASA STANDAKDS

32.The following American Bar Association Standard for Imposing Law.v,er Sanctions

(1991ed. & Feb.1992 Supp.) applies to this case:

4,1 Failure to Preserve the Client's Property
Absent aggravating or mitigating circumstances, upon application of the

factors set out in 3.0, the following sanctions are generally appropriate in cases
involving the failure to preserve client property:
4.1,1 Disbarment is generally appropriate when a lawyer knowingly converts

client property and causes injury or potential injury to a client.
4.12 Suspension is generally appropriate when a lawyer knows or should

know that he is dealing improperly with client property and causes injury
or potential injury to a client.

4.13 Reprimand is generally appropriate when a lawyer is negligent in dealing
with client property and causes injury or potential injury to a client,

4.1,4 Admonition is generally appropriate when a lawyer is negliger:t in
dealing rvith client property and causes little or no actual or potential
injury to a client.

33. Respondent knew or should have known he was not dealing properly with

property.

34. Respondent's conduct caused potential injury to his clients.

35. The presumptive sanction is suspension.

36. The following aggravating factor applies under ABA $tand.pfd 9.22:

(i) substantial experience in the practice of law [Respondent was admitted in 1987],

37.The following mitigating factors apply under ABA Standard 9.32:

(a) absence of a prior disciplinary record; and

(b) absence of a dishonest or selfish motive.

38.It is an additional mitigating factor that Respondent has brought his trust account

records into substantial compliance lvith RPC 1.15A and RIC 1.158 prior to the execution of

this stipulation.

39. Based on the factors set forth above, the presumptive sanction should be mitigated to

OFFICE OF DISCPLINARY COUNSEL
OF &tE WTISIIINGTON STATE BAR ASSOCIATION

1325 4'h Avdaue, Suite 600
Seattle. WA 9li l0l-?53S

(206) 727-8207
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a reprimand.

VI. $TIPULATED DISCIPLINE

40. The parties stipulate that Respondent shall receive a reprirnand for his conduct.

41. Respondent will be subject to probation for a period of two years commencing upon

final approval of this stipulation, with periodic reviews under ELC 13.8 of his trust account

practices, and must comply with the specific probation terms set forth below:

a) Respondent shall carefully review and fully comply with RPC 1.15A
1.158, and shall carefully review the current version of the publication,
Clieat Trust Accounts: Rules. Regulations. and Cpfnrlron Sense.

and RPC
Managing

b) Within 30 days of the commencement of probation, and after reviewing the above-
referenced publication, Respondent shall meet with ODC's Audit Manager or
designee to discuss RPC 1.15A and RPC 1.158 and general trust accouating
practices. The meeting shall be at a mutually convenient location for a minimum of
one hour and shall be free ofcharge.

c) For all client matters, Respondent shall have a written fee agreement signed by the
client, rvhich agreements are to be maintained for least seven years (see RPC
1,1s8(a)(3)).

d) On a monthly basis, using OIC's form report entitled "Monthly Reconciliation and
Review Reportr" Respondert shall review the trust-account records detailed on the
form report, review the completed report, and sign and date the completed report.

e) On a quarterly basis, Respondent shall provide ODC's audit staff r,vith all trust-
account records for the time period to be reviewed by ODC's audit staff and
disciplinary counsel for compliance with the RPC:

Months 1 - 3. By no later than the 30th day of the fourth month after the
commencement of probation, Respondent shall provide the trust account
records from the date of commencement of probation to the end of the third
full month.

Months 4 - 6. By no later than the 30th day of the seventh month after the
commencement of probaticn, Respondent shall provide the trust account
records from the end of the previousty provided qriarter through the end of
month six.

iii) Months 7 * 9. By no later than the 30tn day of the tenth month after the
commencement of probation, Respondent shall provide the trust account

i)

ii)

StipulatiolJo Discipl ine
vauee {fu)

OFFICE OF DISCIPLEIAR,Y COUNSEL
OT TffEWASHINCTON STATE BAR ASSOCIATION

1325 4!h Avenue,:Suite 600
Seaule, W.4 98101-2539
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records from the end of the previously provided quarter through the end of
month nine.

Months rc - D. By no later than the 30th day of the thirteenth month after
the commencement of probation, Respondent shall provide the trust
acconnt records from the end of the previously provided quarter through
the end of month twelve.

Months 13 - 15. By no later than the 30th day of the sixteenth month after
the commencement of probation, Respondent shall provide the trust
account records from the end of the previously provided quarter through
the end of month fifteen.

Months 16 * 18. By no later than the 30e day of the nineteenth month after
the commencement of probation, Respondent shall provide the trust
account records from the end of the previously provided quarter through
the end of month eighteen.

vii) Months 19 *21. By no later than the 30th day of the twenty-second month
after the commensement of probation, Respondent shall provide the trust
account records from the end ofthe previously provided quarter through
the end of month twenty-one.

The trust account records Respondent provides to ODC for each quarterly revierv of
his trust account rvill include: (a) copies of each completed "Monthly
Reconciliation and Review Report" referenced in sub-paragraph(c) above, (b) a
complete checkbook register for his trust account covering the period being
reviewed, (c) complete individual client ledger records for any client with funds in
Respondent's trust account during all or part of the period being reviewed, as well
as for Respondent's own funds in the account (if any), and (d) copies of all trust-
account bank statements, deposit slips, and cancelled cheeks coyering the period
being reviewsd. If Respondent maintains trust account records in QuickBooks, the
records may be provided by providing ODC with an electronic copy of the
QuickBooks file and any passrvord needed to access the file. ODC's Audit
Manager or designee will review Respondent's trust account records for each
period.

On the same quarterly time schedule set forth in the preceding paragraph,
Respondent will provide ODC's Audit Manager or designe* with copies of any and
all fee agreements entered into within the time period at issue.

ODC's Audit Manager or desig:ree may request additional financial or client
records if needed to verify Respondent's compliance r,vith RPC 1.15A and/or t.l58.
Within twenty days of a request from OIC's Audit }rf,u*ager or designee for
additional records needed to verify Respondent's compliance with RPC f .i5A
*nd/ar RPC 1.158, Respondent will provide ODC's Audit Man*ger or desigaee the
additional records requested.

OT 1CE OF DISCPLINA,RY COTI|{SEL
OF THE WASHINC?ON STATE BAR ASSOCIATION

l3:5 4'h r\venue, Suitr. 600
Seattle, WA 98101-2539

Q061";27,8207
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h) Respondent will reimburse the Association for time spent by ODC's Audit Manager
or designee in reviewing and reporting on Respondent's records to determine
his/her compliance with RPC 1.15A and RPC 1.158, at the rate of $85 per hour.
Respondent wili make payment within thirty days of each written invoice sefting
forth the auditor's time and payment due.

YII. RESTITUTION

42. No restitution is required by this stipulation.

Y,JT, COSTS AND EXPENSES

43. Respondent shall pay aftorney fees and administrative costs of $880 in accordance

with ELC 13.9(0. The Association will seek a money judgment under ELC L3.9(f if these

costs are not paid within 30 days of approval of this stipulation.

IX. VOLUNTARYAGREEMENT

44, Respondent states that prior to entering into this Stipulation he has consulted

independent legal counsel regarding this Stipulation, that Respondent is entering into this

Stipulation voluntarily, ard that no promises or threats have been made by ODC, the

Association, nor by any representative thereo{ to induce the Respondent tq enter into this

Stipulation except as provided herein,

45. Once fully exeeuted, this stipulation is a contract governed by the legal principles

applicable to contracts, and may not be unilaterally revoked or modified by either party.

X. LIMTTATIONS

46. This Stipulatioa is a compromise agreement intended to resolve this matter in

accordance with the purposes of lawyer discipline while avoiding further proceedings and the

expendifirre of additional resources by the Respondent and ODC. Both the Respondent lawyer

and ODC acknowledge that the result after further proceedings in this matter might differ from

the result agre*d to herein.

47.This Stipulation is not
Stipulation to Diseipline
PageS 7..

*

binding upon OIC or the respondent as a statement of all
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existing facts relating to the professional conduct of the respondent lawyer, *nd auy additional

existing facts may be proven in any subsequent disciplinary proceedings.

48. This Stipulation results from the consideration of various factors by both parties,

including the benefits to both by promptly resolving this matter without the time and expense of

hearings, Disciplinary Board appeals, and Supreme Court appeals or petitions for review. As

such, approval of this Stipulation will not constitute precedent in determining the appropriate

sanction to be imposed in other cases; but, if approved, this Stipulation will be admissible in

subsequenf proceedings against Respondent to the same extent as any other approved

Stipuiation.

49. Under ELC 3.1(b), all documents that form the record before the Hearing Officer for

his or her revielc become public information on approval of the Stip*lation by the Hear:ing

Officer, unless tlisclosure is restricted by order or rule of law.

50, If this Stipulation is approved by the Hearing Affrcer, it wili be followed by the

disciplinary action agreed to in this Stipulation. Al1 notices required in the Rules for

Enforcement of Lawyer Conduct wilt be made.

51. If this Stipulation is not approved by the Hearing Officer, this Stipulation will have

no force or effect, and neither it nor the fact of its execution will be admissible as evidence in

the pending disciplinary proceeding, in any subsequent disciplinary proceeding, or in any civil

or criminal action.

Stipulation to Discipliae
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WHEREFORE the undersigned being fully advised, adopt and agree to this Stipulation

to Reprimand as set forfh above.

Dated:
q/,r1ry

Dated: druj ft---T---r

Stipulation to Discipline
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Respondent

Counsel for Respondent

ianfin J. Attanasio, Bar No. 43032


